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statute 10 requires that a will "shall be in writing, and shall be signed 
by the testator, which signature shall be made by the testator, or 
the making thereof acknowledged by him, and such writing declared 
to be his last will, in the presence of two witnesses . . . who 
shall subscribe." The court argued that inasmuch as a testator may 
adopt as his signature a mark he could equally well adopt his own 
signature previously made, and that this acknowledgment when 
attested would satisfy the statute. 

Great stress is laid on the fact that whereas the statute re- 
quires the witnesses to subscribe, the testator need only sign, but 
in so doing the court has failed to appreciate the second half of the 
meaning of the word sign. Obviously the testator's intention when 
he signed was that the will was completed as it stood, and not that 
the signature should include what he might think of later. Conse- 
quently the bequest of the automobile was not signed by the previous 
signature and the acknowledgment cannot amount to a signing, since 
no matter what the intent may be there is no actual marking of the 
paper. This is practically the view taken by Garrison, J., in the 
dissenting opinion. He held that the acknowledgment can not amount 
to more than affirming the signature as of the time when written. 

When the statute requires signing at the foot or end of the will, 
the case under its exact facts has gone the other way. 11 And since 
the basis of the decision is that an acknowledgment of a prior signa- 
ture is not the equivalent of an actual signing, the decision would 
seem in point, in spite of the difference in the statute. 

T. S. P. 



Wills — Vested Remainders — After a gift of a life estate, 
there was a provision that, in the event of the death of the bene- 
ficiaries, that portion of the property devised to their use should be 
equally divided among the three named children of the testatrix's 
brother, "or as many as might be living at that time." It was held J 
that the children living at the death of the testatrix took a vested 
estate, subject to be divested upon the death of one or more of them 
during the continuance of the life estate. 

This decision seems to be wholly in accord with principle and 
authority. In England, in several cases practically the same words 
were used and the court without hesitation held the interest to be 
vested. 2 In America, the particular provision has rarely been be- 

"4 Comp. St. 1910, p. 5867, pi. 24. 

"Casement v. Fulton, 5 Moore P. C. 130 (Eng. 184s); Matter of Foley, 
76 Misc. Rep. 168 (N. Y. 1912). 

'White v. Smith, 89 Atl. Rep. 272 (Conn. 1914). 

"Sturges v. Pearson, 4 Mad. 411 (Eng. 1819) ; In re Saunders' Trust, 
1 L. R. Eq. Cas. 675 (1866); Penny v. Commissioners, L. R. [1900] App. 
Cas. 628. 
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fore the court. 8 However, American cases are not infrequent where 
the gift over is either to a number of persons or the survivors, or 
survivor of them, or to a number of persons, with the provision 
that, in case of death of any of those designated before the estate 
should rest in enjoyment, the children or issue of such deceased 
should take in his or her stead. These cases generally hold that the 
members of the original group take vested interests, subject only to 
a divesting in the event of their death before the time arrives when 
the gift takes effect in possession.* Such a provision in favor of 
a number of persons or survivors of them at the termination of the 
preceding estate is regarded as the same in legal effect as that which 
appears in the will under construction. 5 The cases have simply fol- 
lowed the apparent analogy between the two situations and have 
looked upon a limitation over, such as made in this case, or one to 
several persons or the survivor of them, as creating a vested interest 
in the original donees with a substitutionary provision in the event 
of the death of one or more of them before the time of the vesting 
in possession. Furthermore, in its essence the situation created is 
like that which results from a limitation over to a single person, and 
in the event of his death to others, as for example, his children or 
issue. Gifts over of this latter character are frequent and held to 
create a vested interest in the original donee subject to a divesting. 8 
The Connecticut court recognized and was governed by the dis- 
tinction between a limitation over to such of the members of a group 
of designated persons as might be living at the death of a life tenant 
and one to the group of the survivors or survivor of them. If the 
alternative language used is to be interpreted as equivalent to the 
first, the cases are in accord in holding that there could be no vest- 
ing before the death of the life tenant. 7 Such, however, is neither 
the interpretation nor the effect which the courts have given to the 
provision like that before us and similar ones. In the first the 
identity of the person is left to future ascertainment; it speaks as 
of the future and deals only with conditions which may then exist. 
The latter, including that of the case under discussion, on the con- 



a Weatherford v. Boulware, 102 Ky. 466 (1897). 

'Jeffers v. Lampson, 10 Ohio St. 102 (1859); Darling v. Blanchard, 109 
Mass. 176 (1872); Thaw v. Ritchie. 136 U. S. 519 (1890); Heilman v. Heil- 
man, 129 Ind. 59 (1891) ; Crane v. Bollis, 49 N. J. Eq. 373 (1892). 

" Brown v. Kenyon, 3 Mad. 410 (Eng. 1818) ; In re Saunders' Trust, 
supra, n. 2. 

"Allen v. Almy, 89 Atl. Rep. 205 (Conn. 1913). 

' Doe d. Planner v. Scudamore, 2 B. & P. 289 (Eng. 1800) ; McBride v. 
Smyth, 54 Pa. 24S (1867), in which it was said that a gift to such of a 
number of persons as may meet a defined description is not a gift to all the 
persons whether they meet the description or not ; Thomson v. Ludington, 104 
Mass. 193 (1870) ; Andrews v. Rice, 53 Conn. 566 (1885) ; Robinson v. 
Palmer, 90 Me. 246 (1897). 
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trary, speak in the present and give as of the present to persons in 
existence when they speak. Future contingencies which may arise 
during the continuance of the intervening estate are provided for, but 
only in a substitutionary way. The primary provision is that all 
shall take. That which may by possibility defeat the result is alter- 
native. This distinction is clearly brought out by Gray, in his work 
on perpetuities, 8 where he says : "Whether a remainder is vested or 
contingent depends upon the language employed. If the conditional 
element is incorporated into the description of, or the gift to, the 
remainderman, then the remainder is contingent ; but if, after words 
giving a vested interest, a clause is added divesting it, the remainder 
is vested. Thus, on a devise to A for life, remainder to his children, 
but if any child dies in the lifetime of A his share to go to those 
who survive, the share of each child is vested, subject to be divested 
by its death. But on a devise to A for life, remainder to such of his 
children as survive him, the remainder is contingent." 

Where a remainder is given to A or his heirs, or to a class or 
their heirs, and possession only is postponed, the present rule is that 
the remaindermen who survive the testator take vested interests, 
which are not defeated by their death during the life tenancy. 8 In 
such case if any die during the life tenancy, their interests pass to 
their representatives. Should the mere fact that, instead of allowing 
the representatives to take, a substitutionary gift is provided for 
make any difference? In vested remainders the estate is invariably 
fixed to remain to a determinate person, after the particular estate 
is spent. In contingent remainders the estate in remainder is limited 
to take effect either to a dubious and uncertain person, or upon a 
dubious and uncertain event ; so that the particular estate may chance 
to be determined and the remainder never take effect. 10 The re- 
mainder in question is limited to ascertained persons in being at the 
time with present capacity of taking possession were the particular 
estate to determine. Those entitled to the remainder were subject 
to no condition precedent which would prevent its taking effect in 
possession if the particular estate were to terminate immediately. 11 
The contingency, if we so regard it, in this case was plainly subse- 
quent and had nothing to do with the vesting of the interest. The 
remainder, being vested according to the legal meaning of the words 
of gift, is not to be held contingent by virtue of subsequent pro- 
vision of the will, unless the provisions necessarily require it. 12 

* Gray, Rule against Perpetuities, §108. 

'Underhill, Wills, Vol. i, p. 477- 

"2 Blackstone, 168, 169. 

"In Ducker v. Burham, 146 111. 9 (1893), it is said: "Whether the con- 
dition is really precedent or subsequent depends upon whether it is corporated 
into the gift, or description of, the remainderman, or is added as a sep- 
arate clause afterwards, which words have already given a vested interest." 

"McArthur v. Scott, 113 U. S. 340 (1885). 
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The decision also finds support in the policy of the law, which 
favors the vesting of estates. The language of an instrument is 
always, if possible, construed as creating a vested rather than a con- 
tingent remainder. 13 When it is doubtful whether the words of con- 
tingency applied to the gift itself, or to the time of enjoyment, they 
will be construed as applying to the latter." Moreover, to create a 
contingent remainder the intent to that end on the part of the tes- 
tator must be so clearly indicated as to practically leave no room 
for construction. 15 

S. L. M. 



"Tiffany on Real Property, p. 275; Smith's Appeal, 23 Pa. St. 9 (1854) ; 
Heilman v. Heilman, supra, n. 4; Farnam v. Farnam, 53 Conn. 261 (1885), 
where it is said, it ought to be given that construction if its language will 
fairly admit of it. 

"Robinson v. Palmer, supra, n. 7; Eldridge v. Eldridge, 9 Cush. 516 
(Mass. 1852). 

" Gardner on Wills, 508. 



